the emergence of a special cable TV franchise, the municipal regulatory authority over local
r_ights—ofigy is leveraged into a new creation altogether. It becomes a barrier to entry, a costly
hurdle new entrants must scale to obtain the right to offer service to the public. Thus, the cable
franchise reimposes the feared hold-up, subjecting consumers of video distribution services to

the cross subsidy demands of local monopolists. regulators, and interest groups.

23. This franchising process, severed from its ostensible public policy purpose, can now be
viewed as a naked restraint of trade. The rationale for the license is not logically connécted to
the means selected. This verdict is doubly true whenever a telephone company requests
permission to serve a community with video signals in an area where it already serves customers
with telephone access lines. Only if community residents are more greatly disturbed by the
electronic transmissions of one mode versus the other, a dubious biological proposition, can the
public rights-of-way argument for cable franchises be invoked. That is because the franchises
issued telephone companies by state public utility commissions are themselves designed to
minimize public disruption. For a firm already constrained by law to observe the rules of the
road to be subjected to a new legal gauntlet based upon the distinct content of the electrons its

transports can only be explained by the blatantly protectionist nature of the local cable franchise.

24. The curious status of the telephone company entrant into local video markets today is that, as
onerous and anti-competitive as the single barrier of local franchising can be, such effects are

reinforced by the duplicative 214 waiver process at the Federal Communications Commission.



That is, entrants must surmount not one but two barriers in order to provide competition. This

——

c;vidently compounds the impact of the franchise barrier

25. Cable market incumbents have not been slow to grasp the availability of the 214 waiver
process as a backstop against competitive forces. The propensity of cable market incumbents to
use the double barrier of the franchising process coupled with an FCC 214 waiver application to
block market entry is vividly on display in the current reaction to the issuance of three franchises
to a subsidiary of telephone company Ameritech. According to a recent trade journal report: "In
a July 11 letter to FCC Chairman Reed E. Hundt, NCTA urged the Commission immediately to
ask Ameritech whether it has begun constructing video systems 'in any of the Michigan
communities in which it has obtained a cable franchise and to require a response in writing -- yes
or no -- within 24 hours." If construction has begun, NCTA said, 'the Commission should move

immediately to require Ameritech to cease and desist "

26. The tenacity of the National Cable Television Association in advancing federal jurisdiction
in this instance is apparent. a position rationally motivated by a desire to delay competition.
Gtiven that local and state authorities have permitted the firm to provide service, why should an
extra layer of authority -- one not imposed on cable firms -- be required? While it is not now
necessary for cable firms to receive federal authority to enter local markets, it is best to

remember that when it was (following the FCC's 1966 Report & Order on cable television), the

% " Ameritech Awarded Two More Cable TV Franchises; Cable Industry Demands FCC
Authorization Before Construction," The Cable-Telco Report (14 July, 1995), p. 1.
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process was clearly used by broadcasters to suppress cable competition. The cable industry

———

. - . . . . 3]
knows the procedure well, because so recently its members were 1ts victims.

27. That the 214 application process is an effective barrier to competition can be seen from the
briefest review of its history. In 1987 the Commission began the rulemaking procedure which is
now known as Video Dialtone and found by 1988 that competition was sorely needed in the
cable television industry.”” Rules were crafted for common carrier television service provided by
phone companies in 1992, and at least 39 applications have been received.” Although a single
video dialtone system is now approved (New Jersey Bell's Dover Township System), excepting
some very limited trials no service is yet available to consumers.” While Video Dialtone has
thus far kept regulators busy with an abundance of process, it has not proven effective in moving

competition into the video marketplace for consumers

28. In summary, expectations that the 1992 Cable Act would quickly remedy the problems of
monopoly market structure in local cable television markets have been dashed. The evidence in
the FCC's 1994 Cable Report. bolstered by more recent market data, is that cable systems are

worth about four times the replacement cost of tangible capital. Moreover, various output

A Stanley Besen and Robert Crandall, "The Deregulation of Cable Television," Law &
Contemporary Problems 44 (Winter 1981), pp. 77-124; Thomas W. Hazlett, "Station Brakes,"
Reason (February 1995), pp. 40-47; Thomas W. Hazlett. "How Washington 'Saved' Us From
Cable," Wall Street Journal (23 March, 1995), p. Al4.

2 Federal Communications Commission, "Notice of Proposed Rulemaking In the Matter of
Telephone Company-Cable Television Cross Ownership Rules, Sections 63.54-63.58." CC
Docket No. 87-266 (20 July, 1988).

» Comments of the Video Dialtone Association, "In the Matter of Annual Assessment of
the Status of Competition in the Market for the Delivery of Video Programming," CS Docket No.
95-61 (30 June, 1995). Exhibit 1.

H Ibid., p. 3.
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measures indicate that cable subscribership has not increased relative to trend during the post-Act
period. ﬁace, what was a monopoly problem -- with prices set too high and outputs too low --
remains a monopoly problem. Cable consumers would be well served, then, by policies which
facilitate enhanced competitive forces. Unfortunately, policies today often have just the opposite
effect. Foremost among these are the franchising hurdles which potential competitors face in
merely obtaining permission to enter monopolized markets. At the local level, regulatory
burdens are imposed which force entrants to shoulder the burden of proof in establishing that
competition will benefit the public. The case is intellectually easy to make; as a practiéal matter,
however, such determinations are likely to be highly politicized affairs which tilt towards
incumbents strategically gaming the system to delay or deter competition. The 214 waiver
application process at the FCC, applied as a second tier franchise requirement for telephone
companies seeking to compete in multichannel video markets, compounds the leverage of
incumbents seeking to thwart entry. Subjecting market newcomers to such hurdles is inherently
anticonsumer. Instead. it is the status guo which should be subjected to a burden of proof on the

question: What will be worse than monopoly?
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